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Supreme Court decides on  
survivor pension rights for  
same-sex partners

 
Fudia Smartt is a partner 
at Hine Legal 

I n the milestone judgment of  
Walker v Innospec Ltd [2017],  
the Supreme Court held that  

same-sex civil partners and spouses  
are entitled to the same pension  
on the death of their partner or  
spouse as heterosexual couples. 
Therefore, para 18 of Sch 9 of the 
Equality Act 2010 was deemed to  
be incompatible with the Equal 
Treatment Framework Directive. 

In arriving at this conclusion,  
the Supreme Court held that the  
right to a survivor’s pension is  
not ‘permanently fixed’ at the  
point when the pension accrues. 
Instead, the majority of their  
Lordships (three out of five) 
determined that the right should  
be assessed at the point that the  
pension became payable. The  
two other judges preferred to  
leave that specific point to the 
European Court of Justice (ECJ),  
as in O’Brien v Ministry of Justice  
[2015] (discussed below). 

Background
Mr Walker was employed by  
Innospec from January 1980 to  
31 March 2003, having opted  
for early retirement. Throughout  
his employment, he contributed  
to the company’s pension  
scheme. 

Mr Walker is gay and has  
been with his male partner  
since 1993. He and his partner  

applied for a civil partnership  
on 5 December 2005 (the day on  
which the Civil Partnership Act  
2004 came into force) and their  
civil partnership was registered  
on 23 January 2006. Following  
the legalisation of same-sex  
marriages (by way of the Marriage 
(Same Sex Couples) Act 2013),  
Mr Walker and his partner 
subsequently married.

Shortly after registering his  
civil partnership, Mr Walker  
sought confirmation from Innospec 
that, in the event of his death, it  
would pay the spouse’s pension  
(as provided under the pension  
scheme) to his partner. Innospec 
refused because his entire service 
predated 5 December 2005, when  
he applied for a civil partnership.  
In doing so, the company relied  
on para 18 of Sch 9 of the Equality  
Act, which states that:

A person does not contravene  
this Part of the Act, so far as  
relating to sexual orientation, by  
doing anything which prevents  
or restricts a person who is not  
married from having access to a  
benefit, facility or service – 

a) the right to which accrued  
before 5 December 2005 (the  
day on which section 1 of  
the Civil Partnership Act 2004  
came into force).

SEXUAL ORIENTATION DISCRIMINATION

‘Failing to give Mr Walker’s 
husband an entitlement to 
a survivor’s pension for all 
of the claimant’s service 
would clearly be sexual 
orientation discrimination 
unless Innospec could 
provide sufficient evidence 
that this right would lead 
to “unacceptable economic 
or social consequences”.’

Pension schemes which restrict benefits for same-sex spouses 
and civil partners will need to be changed as a recent ruling 
means they no longer comply with UK law, reports Fudia Smartt
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In November 2011, Mr Walker 
lodged a claim in the employment 
tribunal, in which he alleged  
that Innospec and the pension  
trustees had directly and indirectly 
discriminated against him on the 
grounds of his sexual orientation. 
On 13 November 2012, the tribunal 
unanimously upheld his claims.  
It held that para 18 had to be  

read in a manner which complied  
with the Equal Treatment  
Framework Directive (2000/78/EC).  
The directive established under EU 
law a general framework for equal 
treatment and non-discrimination  
in employment and occupation.  
The sexual orientation aspects of  
the directive were implemented  
in the UK by the Employment  
Equality (Sexual Orientation) 
Regulations 2003, which came  
into effect on 1 December 2003.  
These regulations prohibited  
direct and indirect discrimination  
in the workplace on the grounds 
of sexual orientation. They were 
incorporated into the Equality Act  
in 2010.

Employment Appeal  
Tribunal (EAT)
Innospec appealed to the EAT.  
Its appeal was successful because  
the EAT determined that the 
Framework Directive does not  
have retrospective effect so as  
to render unlawful sexual  
orientation discrimination  
before its transposition.  

Alternatively, the EAT held that  
if para 18 was, on the face of it, 
incompatible with the directive,  
it was not possible to interpret  
the provision in a way that  
rendered it compatible.

Court of Appeal 
Mr Walker appealed to the Court  
of Appeal, which heard his case  
at the same time as O’Brien, a case  
on the exclusion of part-time judges 
from pension entitlements. The  
court unanimously dismissed  
both appeals and declined to  
make a reference to the ECJ. 

The Court of Appeal concluded  
that entitlement to a pension  
accrues and becomes fixed during  

the period of employment, not at  
the point of retirement and/or  
payment. Therefore, any less 
favourable treatment in relation to 
pension entitlement or entitlement  
to a survivor’s pension will not be 
unlawful under EU law unless  
that entitlement has accrued or  
will accrue after the date by  
which the relevant EU directive  
needed to be transposed into  
domestic law. 

In reaching their decision,  
their Lordships held that pension 
trustees could not confer on  
Mr Walker a benefit to which he was 
not entitled. When he accrued his 
pension benefits, the discriminatory 
treatment he complained of was  
lawful. Therefore, having regard  
to the principle that EU law does  
not have retrospective effect  
(unless it is clear that the legislator 
intended it to do so), acts that were 
previously lawful could not become 
retroactively unlawful. The court  
also looked at the ‘future effects’ 
principle, which states that  
amending legislation applies 
immediately, unless otherwise 
specifically stated, to the future  
effects of a situation which arose  
under the law pre-amendment.  
It held that this did not apply  
because Mr Walker’s entitlement  
was permanently fixed as he earned  
it and could not be enhanced after  
his retirement. Therefore, his 
entitlements had to be judged by 
reference to the EU law in force  
at the time of his service. 

Mr Walker appealed to the  
Supreme Court.

Supreme Court
The Supreme Court upheld  
Mr Walker’s appeal and held  
that para 18 is incompatible  
with the Framework Directive.  
In particular, para 18(1)(b),  
which authorises a restriction  
of benefit payments based on  
service before 5 December 2005,  
could not be reconciled with  
the ‘plain effect’ of the directive  
and therefore must be disapplied. 

Their Lordships held that  
the Court of Appeal had erred  
in its assertion that a 1993 ECJ 
judgment (Ten Oever v Stichting 
Bedrijfspensioenfonds voor het 
Glazenwassers- en Schoonmaakbedrijf)  

The Equal Treatment Framework Directive established 
under EU law a general framework for equal 
treatment and non-discrimination in employment 
and occupation.

In O’Brien, the Supreme Court considered two competing arguments. On the one 
hand, as a matter of EU law, when new legislation comes into force – in this case,  
the Part-time Work Directive 1997 – it cannot apply to legal situations which arose 
before that date, but can apply to the future effects of a situation which arose under 
the old law. This would suggest that it is unlawful to discriminate against part-time 
workers by not taking into account their service before the directive was transposed 
into UK law when calculating their occupational pension.

On the other hand, the ECJ has previously treated occupational pensions as a  
deferred form of pay, with entitlement accruing continuously over the employee’s 
service. The Ministry of Justice therefore argued that an occupational pension 
constitutes deferred pay for past work, and the worker’s entitlement to that  
pension accrues and is fixed at the time of the work for which it constitutes pay.  
In the ministry’s view, the entitlement is not determined when the person retires  
and the pension becomes payable.

The court was not persuaded that the case of either Mr O’Brien or the ministry  
was clearly right and asked the ECJ to rule on the correct approach.

O’Brien v Ministry of Justice
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had established a general principle  
of EU law that entitlement to a 
survivor’s pension is ‘permanently 
fixed’ as it is earned. Instead,  
the Supreme Court held that the 
relevant date is the date on  
which the pension becomes due, 
namely the date of Mr Walker’s  
death. At that point, provided  
that he remains married to his  
partner who does not die before  
him, should the trustees refuse  
his request to a spouse pension,  
then they will be committing  
sexual orientation discrimination. 
Therefore, the rationale for  
dismissing Mr Walker’s appeal  
on the basis of the ‘no retroactivity’ 
principle did not apply. However,  
the ‘future effects’ principle did  
apply because the right to a  
spousal survivor’s pension does  
not crystallise until the pension  
is due.

The Supreme Court deemed  
that the Court of Appeal had  
erred in relying on cases such as 
Defrenne v Sabena [1976], Barber v 
Guardian Royal Exchange Assurance 
Group [1990] and Ten Oever,  
which limited the retrospective 
application of ECJ judgments  
on equal pay. It held that these  
cases were examples of special 
circumstances, where due to the  
far-reaching and potentially 
‘catastrophic’ impact and a  
need for legal certainty, the ECJ 
decided there was a need to set  
a time limit on applying its  
judgments. However, the ECJ’s  
decision to do so in exceptional 
circumstances did not create a 
presumption that rights established  
via new legislation should not be 
activated at the time they came  
into force. 

The Supreme Court also  
looked at recent ECJ cases on  
survivor pensions which held  
that civil partnerships are to be  
treated as equivalent to marriage 
(Maruko v Versorgungsanstalt der 
deutschen Bühnen [2008] and  
Römer v Freie und Hansestadt  
Hamburg [2011]). It stated that  
these put Mr Walker’s case  
‘beyond doubt’. Failing to give  
Mr Walker’s husband an entitlement  
to a survivor’s pension for all  
of the claimant’s service would  
clearly be sexual orientation 

discrimination unless Innospec  
could provide sufficient evidence  
that this right would lead to 
‘unacceptable economic or social 
consequences’. 

The court did not accept  
the argument that Innospec  
could not have anticipated  
becoming liable to pay a survivor’s 
pension to Mr Walker’s lawful  
spouse. It should have planned  
for a possible change in his  
marital status – if he had married  
a woman after he retired, his  
wife would have become entitled 
 to a spouse’s pension. His  
marriage to his husband was  
just as legal as a heterosexual  
marriage. 

The Supreme Court  
therefore held that Mr Walker’s 
husband, provided that he outlives  
Mr Walker and remains married  
to him, is entitled, in accordance  
with the Framework Directive,  
to a spouse’s pension calculated  
by taking into account all of  
Mr Walker’s service with  
Innospec.

Implications for employers
The impact of this decision  
cannot be underestimated.  
Pension schemes which contain 
restrictions on benefits for civil  
partners and same-sex spouses  
will need to be changed as they  
no longer comply with UK law. 
According to a 2014 government  
report, the cost of equalising  
survivor benefits in the private  
sector is likely to be in the region  
of £400m. This sum is dwarfed  
by the potential cost for the public 

sector, which the report estimates  
at around £2.9bn. 

Also, it is difficult to reconcile  
this judgment with the Supreme  
Court decision in O’Brien (see  

box on p16). In this case, their 
Lordships stated that they were 
inclined to think the Framework 
Directive makes it unlawful to 
discriminate against part-time  
workers when a retirement  
pension falls due for payment. 
However, they considered the  
correct approach to be sufficiently 
unclear as to warrant a referral  
to the ECJ.

One wonders what the impact  
of Brexit will be and whether,  
following the costly implications of  
this judgment, this will be one of  
the first areas where the UK diverges 
from ECJ jurisprudence.  n

Pension schemes which contain restrictions on 
benefits for civil partners and same-sex spouses will 

need to be changed as they no longer comply with  
UK law.
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To access the government’s 2014 report, Occupational pension schemes: review of 
survivor benefits, visit www.legalease.co.uk/survivor-benefits.
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