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The truth hurts but dishonesty 
can be costly

Fudia Smartt (pictured 
top) is a partner and  
Holly Hobson is a  
solicitor at Hine Legal

I n Rawlinson v Brightside Group Ltd 
[2017], the Employment Appeal 
Tribunal (EAT) had to determine 

whether the employee, who resigned 
having been given a false reason for 
his dismissal, could bring a claim for 
breach of contract for his notice pay.

Facts
Mr Rawlinson started work for 
Brightside, an insurance broking 
business, on 1 December 2014.  
He was employed as group legal 
counsel, under an employment  
contract which provided for a  
three-month notice period.

At the beginning of January 2015, 
a new chief executive was appointed, 
who, from early on, had concerns  
about Mr Rawlinson’s capabilities. 
According to the judgment,  
Mr Rawlinson was aware that  
certain performance matters needed  
to be addressed but no detailed 
concerns were raised with him.

At the beginning of April 2015,  
the chief executive told Mr Rawlinson’s 
line manager, Mr Johnston, that  
Mr Rawlinson had made a number 
of mistakes and that his position was 
untenable. The company decided to 
terminate Mr Rawlinson’s employment 
due to his performance and began 
to look at how it would deal with its 
legal services requirements once his 
employment ceased. It intended to  
give him his contractual notice and  
for him to work the whole period to 
ensure a smooth handover of work.

By 5 May, Mr Rawlinson had  
still been told nothing about the 
capability concerns or the possibility  

of dismissal. The chief executive 
 sought urgent action, so on 14 May,  
Mr Johnston notified Mr Rawlinson 
that his employment was being 
terminated with three months’ notice. 
To soften the blow, the company had 
decided to tell Mr Rawlinson that 
the reason was a review of its legal 
services requirements, rather than his 
performance. Mr Johnston therefore 
explained to Mr Rawlinson that the 
company was changing reporting lines 
and would be using more external  
legal expertise.

Mr Rawlinson asserted that 
outsourcing legal services would be a 
relevant transfer for the purposes of the 
Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE). 
He asked Mr Johnston to provide  
more detail about the transferee but  
Mr Johnston declined to comment. 

On 18 May, Mr Rawlinson emailed 
Mr Johnston and stated that he believed 
the company was acting in breach of 
contract. He said that he was resigning 
with immediate effect, and without 
working his notice, in response to  
that breach – namely, the company’s  
conduct in advising him that his 
employment was terminated because 
there was a TUPE transfer (which he 
believed amounted to an automatic 
unfair dismissal). He also requested 
a letter confirming the dismissal 
and the reasons for it. In subsequent 
correspondence, he made clear that  
he believed TUPE applied and that  
the company had failed to comply  
with the obligation to inform and 
consult him about the transfer. It  
was only after his dismissal that he 
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‘In all but the most unusual 
cases, there was an implied 
duty on employers not 
to mislead employees 
deliberately. So, once it 
opted to give a reason for 
dismissal, the company  
was obliged to be honest.’

Fudia Smartt and Holly Hobson examine the lessons from a 
case in which, to ‘soften the blow’ of dismissal, an employer 
gave a false reason for letting an employee go
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learned, via a data subject access 
request (DSAR), of the real reason  
for his dismissal.

Employment tribunal judgment
Mr Rawlinson brought claims in the 
employment tribunal for: 

• failure to inform and consult  
on a service provision change  
under TUPE; 

• breach of the collective  
consultation obligations under  
the Trade Union and Labour 
Relations (Consolidation) Act  
1992 (TULR(C)A); and 

• constructive wrongful dismissal 
pursuant to a breach of the  

implied obligation to maintain  
trust and confidence (based  
on the company’s failure to  
disclose feedback about him  
or to confirm an intention to 
dismiss). The tribunal rejected  
Mr Rawlinson’s TUPE claim  

as there was no relevant  
transfer and his TULR(C)A  
claim because he was dismissed  
for performance, not redundancy.  
It also rejected his constructive 
wrongful dismissal claim. It  
found that Mr Rawlinson  
resigned because he genuinely 
believed that the company was 
acting in breach of contract by 
failing to inform and consult  
him under TUPE, not because  

it failed to disclose feedback  
about his performance. 

Further, the tribunal held that the 
company was under no obligation to 
provide Mr Rawlinson with a reason 
for terminating his employment, to  
give him feedback or to forewarn  
him of an intention to dismiss. In  
the tribunal’s view, the company  
had not conducted itself in a manner 
which could amount to a breach  
of the implied term of trust and 
confidence. 

EAT appeal 
Mr Rawlinson appealed. He  
contended that, while the company  
was not obliged to provide him with  
a reason for his dismissal, when it 
elected to provide one, it was under 
a duty to act in good faith and not 
to mislead so as not to damage the 
relationship of trust and confidence. 
Further, even though he had not 
resigned because of the lie (as he  
had not been aware that it was a  
lie at the time), he could still rely  
on it to justify his resignation. 

He also asserted that the breach  
took place prior to his dismissal, 
meaning that his claim did not  
fall within the ‘Johnson exclusion  
zone’.  Under this exclusion, set  
out in Johnson v Unisys Ltd [2001],  
employees cannot claim common  
law damages for loss suffered as a 
result of the manner of dismissal. 

The company argued that  
Mr Rawlinson had not been aware  
of the breach relied on at the time.  
It asked the EAT to consider all  
the circumstances, including the 
company’s wish to protect and  
retain the relationship of trust and 
confidence. In any event, even if its 
conduct had been in breach, it was 
inextricably linked to the decision  
to dismiss and therefore placed  
Mr Rawlinson within the Johnson 
exclusion zone. 

The EAT accepted that  
Mr Rawlinson was entitled to rely  
on a repudiatory breach by the 
company, even if that had not been  
the reason he had left employment  
at the time. It also agreed that, in all 
but the most unusual cases, there was 
an implied duty on employers not 
to mislead employees deliberately. 
So, once it opted to give a reason for 
dismissal, the company was obliged  

The company asked the EAT to consider all the 
circumstances, including its wish to protect and 
retain the relationship of trust and confidence.
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to be honest. The EAT held that it  
was the company’s dishonesty on  
14 May (in giving Mr Rawlinson  
an incorrect reason for dismissal)  
which led him to resign.

The EAT also found that  
Mr Rawlinson’s resignation was  
in response to a breach of the  
implied term that occurred prior to, 
and stood apart from, the dismissal.  
In doing so, it referred to the House  
of Lords decision in Eastwood v  
Magnox Electric plc [2004]. This  
decision recognised that if an  
employee suffers loss because the 
employer breaches the implied  
term of trust and confidence in the 
steps leading to a dismissal, they  
have a common law cause of  
action that precedes, and is 
independent of, the termination  
of employment. 

The company had decided to  
give Mr Rawlinson a false reason  
to ‘soften the blow’ but also to  
ensure that he would remain in 
employment for the notice period.  
Its breach of the implied term of  
trust and confidence was therefore 
linked to its desire to continue the 
employment relationship, not to  
the manner of dismissal. As a  
result, Mr Rawlinson’s constructive  
wrongful dismissal claim fell  
outside the Johnson exclusion zone. 

The EAT therefore allowed  
the appeal and substituted its 
own finding that Mr Rawlinson’s 
constructive wrongful dismissal  
claim had succeeded.

Lessons for employers 
Many employers have found 
themselves in a situation where,  
rather than upset an employee 
by raising concerns about their 
performance, they prefer to  
provide a more neutral reason for 
dismissal, such as redundancy  
due to a team restructuring. This  
case highlights the risk this poses.  
Some key learning points are as 
follows: 

Bear in mind that no reason for  
dismissal is better than a false one
There is no contractual obligation  
on an employer to volunteer 
information about the reasons for 
dismissal. However, Judge Eady QC 
(sitting alone) held that the implied 
term of mutual trust and confidence 

must import some obligation not  
to mislead deliberately. Therefore,  
the safer course of action is  
not to provide any reason for  
dismissal. 

However, this is not without  
risk either. For example, if an  
employee alleges discrimination  

or whistleblowing, they could rely  
on a failure to provide a reason  
for dismissal as evidence of less 
favourable or detrimental treatment. 
Further, if they have acquired unfair 
dismissal rights, an employer is 
required to have and provide a  
fair reason, and this needs to be a 
genuine reason to minimise the  
risk of an unfair dismissal claim. 

Make use of probation periods and  
performance management processes
In this case, the company had  
concerns about Mr Rawlinson’s 
performance from early on yet  
failed to raise this with him. Had  
it managed his performance properly, 
he would have been aware of the 
concerns and that performance  
was the reason for his dismissal,  
even if no reason was officially  
given. Given the company had  
concerns about his capabilities  
from early on, one wonders if  
he had a probation clause in his 
employment contract, which  
would have enabled the company  
to dismiss him on short notice.

Watch out for DSARs
Mr Rawlinson became privy to  
the real reason for his dismissal  
after making a DSAR. These are  
likely to be used much more in  
future litigation following the 
implementation of the General  
Data Protection Regulation (GDPR) 
on 25 May 2018. Given the significant 
increase in fines under the GDPR  
(up to €20m or 4% of group  
worldwide turnover), employers  
who fail to comply with DSARs  
do so at their peril. 

This highlights the need to 
make clients aware that internal 
communications could be disclosable  
not only in any ensuing litigation 
but also following receipt of DSARs. 
As in this case, this could damage an 
employer’s legal position and make  
a claim more likely, particularly if  

it reveals that an untrue reason was 
given for dismissal.

Avoid deception
Where settlement terms are agreed, 
employees will often ask for the 
reason for dismissal to be listed as 
redundancy, even if that is not the  
case, as a neutral reason for dismissal 
can aid their job search. This may  
also enable them to make a claim  
under any loss-of-employment 
insurance. While not applicable  
in this case, we would advise  
against an employer doing so, since  
this would expose it to the risk of  
a claim that it had assisted the 
employee in making a fraudulent 
insurance claim. 

Minimise the risk of  
breach of contract claims
In addition to the direct financial  
cost of any breach of contract claim, 
which can be high (particularly if  
there is a guaranteed bonus), it is  
also important to bear in mind the 
indirect costs. For instance, in this  
case, the company’s actions would  
have enabled Mr Rawlinson to assert 
that any post-termination restrictions 
in his contract ceased to apply. It is 
therefore important for employers  
not to increase the risk of such claims 
by providing a false reason for 
dismissal.  n
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The EAT allowed the appeal and substituted its own 
finding that Mr Rawlinson’s constructive wrongful 

dismissal claim had succeeded.
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