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New High Court guidance  
on giving a negative opinion 
about former employees

 
Fudia Smartt is a partner 
and Daniel Stander is a 
solicitor at Hine Legal

I n Hincks v Sense Network Ltd [2018],  
the High Court had to determine 
whether an employer had been 

negligent when providing a reference  
for a former employee.

Facts
Mr Hincks started working for  
Co-operative Independent Financial 
Solutions (CIFS), a financial planning 
business, in October 2012. He was 
employed as an independent financial 
adviser, carrying out regulated 
activities for Sense Network, an 
umbrella company that had appointed 
CIFS as an ‘appointed representative’ 
for the purposes of Financial Conduct 
Authority (FCA) authorisation. 

Notwithstanding Mr Hincks’ 
reputation as a successful financial 
adviser, he faced challenges just 
months into his new role. In February 
2013, Sense Network became concerned  
about the standard of advice that he  
had given to two of its clients. In light  
of this, Mr Hincks was required to  
obtain 100% pre-approval for all advice 
and sales going forward. According 
to the judgment, this was the most 
stringent level of regulatory control 
available, intended to protect the 
position of both the adviser and the 
company, while seeking to prevent 
clients from financial damage. The 
effect of this was that Mr Hincks could 
carry out market research for products 
and review client objectives, but was 
precluded from offering advice or 
making financial product transactions 
without Sense Network’s approval.

In Autumn 2013, the firm discovered 
that Mr Hincks had breached the 100% 
pre-approval process by re-registering 
existing client files onto financial 
platforms without approval. Although 
he accepted he had made a mistake, 
he argued forcefully that the fault did 
not rest with him as he had never been 
advised of the proper procedures. Sense 
Network accepted that there had been 
an administrative error based on his 
misunderstanding of the procedures. 
The 100% pre-approval process 
remained in place.

However, matters did not improve 
for Mr Hincks, who at the beginning 
of December 2013 failed to get a client 
transaction signed off by the company. 
Sense Network suspended him for 
non-compliance with the pre-approval 
process (an internal suspension rather 
than a formal suspension of his FCA 
authorisation). He was barred from 
transacting any business or conducting 
client meetings. Instead, he was required 
to carry out remedial back office work 
until the company’s case review team 
could determine whether the client work 
that he had provided had been adequate.

By July 2014, Sense Network 
confirmed that some of Mr Hincks’ 
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client files had fallen into disrepair 
to the extent that they could not be 
put back in order. Accordingly, the 
company formalised the remedial 
process into a broader ‘past business 
review’. Clients who had suffered 
loss were offered compensation. The 
suspension continued until Autumn 
2014, when Mr Hincks was allowed a 
staged reintroduction to his usual work.

In early November 2014, Mr Hincks 
committed an act that would prove  
to be the final straw for Sense  
Network. He transacted a sale for  
a long-standing client in breach of  
the 100% pre-approval process.  
The company held an investigation 
meeting with him and, on 5 December, 
informed him that it would be 
terminating his FCA authority. In  
its termination letter, it informed  
him that:

• it had treated his actions as a  
‘repeat breach’ given his record  
of previous breaches;

• he had been ‘malicious’ – meaning 
that he had committed the breach  
for personal gain; and

• he had tried to conceal his actions, 
knowing he was in breach of the  
pre-approval system.

Mr Hincks was unsuccessful in his 
internal appeal against termination.

Thereafter, Mr Hincks sought a 
reference from Sense Network. The 
reference referred to, among other things, 
the re-registration of client files, Mr 
Hincks’ suspension, the compensation 
provided to clients and the rehabilitation 
programme. Sense Network also noted 
the transaction which culminated 
in his termination, stating that he 
had ‘knowingly and deliberately 
circumvented’ the pre-approval process.

Mr Hincks brought claims in the  
High Court for negligent misstatement 
and breach of contract. 

The parties’ positions
Mr Hincks’ main criticisms about 
the reference involved the following 
assertions:

• there were factual inaccuracies  
which were misleading;

• the negative opinion expressed 
by Sense Network’s compliance 

director was wrong and followed a 
sham, pre-judged investigation;

• the investigation which led to his 
termination was unfair in many 
ways; and

• had a fair and reasonable 
investigation been carried out,  
then a reasonable investigator  
could not have expressed the 
opinions laid out in the reference.

The parties agreed that Sense 
Network owed Mr Hincks a duty of 
care to exercise reasonable skill and 
care in providing a reference. This duty 
was formulated in Spring v Guardian 
Assurance plc [1994] and expanded 
upon in Bartholomew v London Borough 
of Hackney [1998], which articulated 
the ‘tripartite standard’ (to provide a 
reference which is true, accurate and 
fair). Both parties also accepted the 
Bartholomew principle that the referee 
must take reasonable care to ensure 
that the reference is not misleading. 
This means that it must not either omit 
relevant information from the reference 
or include things which, although in 
isolation might be true, through nuance 
or innuendo generate a misleading 
picture overall.

However, the parties disagreed  
about the nature of the duty on a 
referee whose reference goes beyond 
statements of fact and includes negative 
opinions formed on the basis of an 
earlier investigation. Mr Hincks argued 
that a reasonable reference writer 
should have a duty to enquire into 
the procedural fairness of previous 
investigations. In doing so, the referee 
must be satisfied that the investigation 
was reasonably conducted and 
procedurally fair, consistent with  
the standard to be expected of a 
reasonable employer.

High Court judgment
The High Court dismissed the claim, 
finding that there were ‘formidable 
difficulties’ in arguing that a reasonable 
reference writer should be made to 
enquire into the procedural fairness of 
antecedent investigations.

First, Mr Hincks assumed that a 
review into the fairness of an earlier 
investigation was possible. The court 
was quick to point out serious flaws 
in this argument, given that a review 
might need to encompass: 

• what the employee was told before 
the investigation (for example, 
about the allegations and their 
seriousness and the opportunity to 
be accompanied or to take advice); 

• the way the investigation was 
conducted; and

• the recovery of documents by the 
investigator and their disclosure  
to the employee. 

Where a reference request is made 
months or years later, the referee 
may have very limited, or no, access 
to relevant information covering 
these points and staff involved in the 
investigation may have left. In such 
circumstances, a review of fairness 
clearly would not be practicable. 

Second, the practical effect of the 
proposed standard and its utility had 
to be taken into account. The court was 
dissuaded from ruling in Mr Hincks’ 
favour, in part, because it felt that the 
burden that would be placed on the 
reasonable reference writer, even if 
such an enquiry were possible, would 
be ‘very considerable’. Giving her 
judgment, Lambert J declared that 
the effect of the duty described by 
Mr Hincks would be to ‘stultify the 
business of reference writing’. 

Guidance on employers’  
duty of care
The court held that the duty of care 
should be expressed broadly. It would 
not do to prescribe the specific level of 
care required in each individual case, 
as the nature of the duty would depend 
on the surrounding facts. However, 
it was possible to identify certain 
recurring features of the duty:

• to conduct an objective and rigorous 
appraisal of facts and opinion, 
particularly negative opinion, 
whether those facts and opinions 
emerged from earlier investigations 
or otherwise;

• to take reasonable care to be 
satisfied that the facts set out in the 
reference are accurate and true and 
that, where an opinion is expressed, 
it has a proper and legitimate basis;

• where an opinion is derived from 
an earlier investigation, to take 
reasonable care in considering and 
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reviewing the underlying material 
so that the reference writer is able to 
understand the basis for the opinion 
and be satisfied that there was a 
proper and legitimate basis for it; and

• to take reasonable care to ensure 
that the reference is fair, in the 
Bartholomew sense of not being 
misleading either by reason of what 
is not included or by implication, 
nuance or innuendo.

The court noted that there might 
be situations where the duty would 
go beyond this. For example, if there 
were obvious errors in the information 
available to the reference writer, it 
would follow that reasonable care 
would require them to check these 
errors. Similarly, if material surfaced 
casting doubt on the integrity of the 
underlying information, reasonable 
care would demand further enquiry. 
The court held that, unless there was 
a ‘red flag’ prompting further enquiry 
(such as a failure to obtain key witness 
statements), there was no duty to 
assess the procedural fairness of the 
underlying investigation. 

In applying this analysis to the 
case, the court found that nothing 
in the documents provided by the 
parties triggered the need for a wider 
examination of the circumstances of 
the findings or the procedural fairness 
of Sense Network’s investigation. The 
court therefore concluded that the 
statements made by the firm, including 
the negative opinion expressed in the 
reference, were roundly supported. 

Lessons from the decision
Many employers tend to be wary 
of providing detailed references 
for their former employees and the 
trend therefore has been to give 
standard factual references limited 
to dates of employment and job title. 
However, that is not an option for 
some employers who, as in Hincks, 
are required to do more because of a 
regulatory requirement. 

This case highlights that, save 
in exceptional cases, it will not be 
necessary for a reference writer to revisit 
the past and assess the process which 
led to negative conclusions being drawn. 

Practical steps for employers
In addition to meeting the general  
duty outlined above, if an employer 

does provide a reference, some  
key points are as follows:

Have a clear paper trail
Mr Hincks was unsuccessful in 
challenging the reference, mainly 
because Sense Network was able to 
provide an objective basis for holding  
the negative opinion about him.  
The court found that the documents it 
provided (including statements  
prepared by the parties during 
the investigation, a record of the 
investigatory meeting, the termination 
letter and the appeal paperwork) 
justified the comments in the reference. 
It is therefore important that employers 
have the necessary documentation 
to support any assertions made in 
references. 

Be consistent
Employers should ensure that they  
apply any policy on references 
consistently and fairly to all employees 
and former employees to avoid claims  
of discrimination or harassment. Not 
giving a reference at all when they have 
a policy of providing references could 
also be discriminatory. 

Watch out when negotiating  
settlement agreements
The FCA handbook prohibits regulated 
firms from entering into agreements 
with employees that limit their ability 
to disclose any relevant information 
in references, for example information 
required under the Senior Managers 
Certification Regime. In addition, 
employers are sometimes asked to 
agree reference wording that provides 
a neutral reason for leaving (such 
as redundancy). We would caution 
against this, since providing untrue or 
inaccurate information could increase 
an employer’s exposure not only to 
claims for negligent misstatement from 
the recipient of the reference but also to 
censure from their regulator. 

Do not rely on a disclaimer
Disclaiming liability in a reference is 
not a silver bullet. It may be effective 
in preventing a negligent misstatement 
claim by the prospective employer. 
However, it will be more difficult to 
avoid liability to the employee, as 
this would require getting their prior 
agreement to the reference wording, 
which is neither practical nor realistic.  n

Following the implementation of the General Data Protection Regulation (GDPR) on 
25 May 2018, employers should consider doing the following:

Draw up a clear policy on references
In accordance with the Information Commissioner’s Office recommendations (at  
para 2.9 of the Employment Practices Code), employers should:

•	 have	a	clear	policy	setting	out	which	employees	can	provide	corporate	references,	
and in what circumstances;

•	 have	a	policy	of	not	providing	confidential	references	about	employees	unless	they	
have	their	consent	because	this	will	involve	processing	their	personal	data;	and

•	 as	part	of	an	exit	policy,	include	information	on	the	employee’s	file	about	whether	
they	wish	for	references	to	be	provided	after	they	have	left.

Be careful with sensitive data
Employers	need	to	proceed	with	caution	if	disclosing	information	about	an	employee’s	
reason	for	absences	(such	as	sick	leave)	or	any	other	particularly	sensitive	personal	
information.	They	will	need	to	adhere	to	the	GDPR	and	ensure	they	receive	the	
consent	of	the	individual	before	revealing	such	information,	otherwise	they	could	face	
heavy	financial	sanctions	for	a	breach.

Have a robust document retention policy
Employers need to ensure that they do not retain documents for longer than necessary. 
They	may	wish	to	retain	information	on	former	staff	for	at	least	six	years	(the	limitation	
period	for	breach	of	contract	and	tortious	claims).	After	this,	they	may	decide	it	is	
better	to	delete	information	about	the	employee,	even	if	this	means	they	are	unable	
to respond to a reference request, or retain only minimal information such as date of 
employment	and	job	title.

References in the GDPR spotlight


